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cfendant
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i cons-inutes this court’s findings cof fact and
~oeslusicns of law after tne trial of a contract case on December
£.02006. The canc involves agreements mperitalning Lo the
~reation, payrment and cwnership of a webslte,

when all is sa‘c ana done, Plaintiff seeks $24,146.00°in
damages for: (1; Osferdant’s failure to provide a website which
gave Plaintifi prlority zccess To customers seeking airiine
rickets: (2) Defendant’s use of the cheapalrrates.ccm domain

'3} Defendant’s failure tec turn over the source ceode
- +hne website created. Deferdant seeks damages for breach of
nvract includling unca.d service fees arnd attorneys fees and

carstisps against thoe Plaintiff and/or Plaintiffi’s counsel.

Plaindff claims $28.646.00 in damages but admitted that the services which were the
subject of this case, were paid for by Mr. Singaporewalla, who was reimbursed by the Plaintiff’s
principal, the Plaintiff and Cheap Air Rates, Inc. Payments were made in the amount of
$28.646.00 however a credit card payment in the amount of $4,500 was made and subsequently
rcvenuxibythesponsodng{bank.(1}.20:10,65:6,73:25,112:16,122:23—123:13;I)efbndanfs
Ex. 1))
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vvzvel, Inc. and Cheap Alr Rate

of twe cormpanies, Touch of Class

s, Inc. Both comparles have done

Luosiness with Defencant Rightway Gate, Irnc. {(RWG). RWG 1s ownead
ty Wolfgang Relle and sells products and services to assist
cLscomers in Selllng Their own respective products and services
avesr The interne”

a® Gupta’s Lnternet travel agency, Theap Alr Rates,
purohassed computer crogramming services from Defendant RWG was
rn o create a froo and webszite program te plug into a thirc party

pocking program.  ATter some adi
worx, Deferndant ZenT an

intiff by e-mail
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“or use wibth the Sabre ressrvatio

Searchfit anrd Tnat

ng pefore beginning any

scussicn,

confirmation of = phone discussien and an

dated May 8, 2003. (Defendant’s

ated that RWC would program a

\
o Thne

system,

-~ W - i
“he “estil al

mate .

ese” wound te £12,000 (Id.; . Tre e-rall informed Mr. Gupta
“mat it was necessary for his company Lo input data into the
systoem Lnoorasr Uo make ‘t functiona., and that RWG would provide

Supma and his
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stated that

cempany so that they could enter

Ty. 47:7-.7, 84:22-85:16)}. The

Mr. Gupta’s company was to maxKe &




i imom Twelve (L2 montn commitment o the contract and itemized

cre ~oninly feos os USuk User for Mirrors” fees 1in the amount cf
$5¢,00 wer month, “Mal “sar” fees amgunt.ng to $149 per menth
s~d “HostTing Fess” o at Lne rate of 3739.00 per month., Alter not
receoiving any cobiections from Mr. Gupta, RWG began the work
meornd to design a wepsite that was capable of selliing airline
~iekere and achlieving nigrn search engine ranking.

Yefendant acguad and the court agress tnat tae “Hosgting Fee”
Lates were for voe Licensed use cf RWGs sroprietary Searcnilt

sofmware. (IZd.;. As described by R G's expert witress, Anthony

wollar, a Leadlng exdert on search expert marketlng, Searcnfit Is

4 w-commerce program that allows @ seller To list goods or

in % manner that is search-engine Iriendly Dy
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creating Ystatic” Sadges. (Tr. 139:19-24). A search engine

dera-mines ranking based on the amount of relevant content cn the
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WepsLie. (Tr. 144:13-143:23). By creating static pages that

seAarch engines can read, Searchfit increases the content on a

o

wealile, making it more noticeable to the search-engings anc

'

vaising its search-engine ranking. (Tr. .42:15-144:2). The
markesing program designed by RWG, as described in the

sonflirmation e-mmal inciuded the creaticn of a travel plug-in

1. T LA e ey

with tre Sabre reservation system which would utilize the
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szarchnfit system. Tre corbination of the Sabre plug in and the
Searcnfit system wag capable of seek:ing airline tickets for
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As scated saviier, The confirmation e-mail stated that =RWGS
would Y. . . nmoLio o you (Mr. Gupta anc¢ companies] toc setup and

ngucts wo the system.” ‘2efendant’s Ex. B).
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when tho time came2 Lo enter trhe data into the system,

¥r. Gupta informod dHI. xeile that he wanted To switch from the

Sabre air.oine system TO +me Patheo system. Ty, 46:22-47:4,
wg.2-5), Hereln _tes the problem: a significant difference
serween Lne Pathao 3YETEM and —he Sabre system from a cechnical

-andooint Wwas That Sa-heo maintained all the fiight data on I
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system, while Sakre allowed eacn website coerator o store the
vat-on data cn Lts website. (Tr. 86:6-87:5). I the

‘. qs reservation data LS stored externally rather than on the

I\t
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£, it is considered a third party system.

tadtvidual wensite ‘rsgel

~ms are unable to obtain a nigh search engine
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Tmird party sy
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rurxing for The wapsile necause the actual webslte itself does

~t =ontain any .nfcrmaticn on b +ha thi-d-party site 4does.
sar-ed to switconh from Sapre To Patheo, Mr. Reile informed hin

+ nor the piug-in would wor« with the
customlizea systugit created and that by using the Patheo system Mr.

high search-engine ranking. {Tr.
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¥r. Guota sant Mr. Reile an email dated August 30, 2003,
recapning the conversation that the twe nad on the ghone

ng th Sapre Patheo lssue. (Deferdant’s Ex. C). Mr.

Gupta wanted to <discuss how to salvage the situatlion in orcer noc

©o waste RWG’'s e”forts. Mr. Reile propcsed creating 300
zdditional pages of content for the website to Try to increase

e osearch encl fuipilivy put Mr. Gupte was unable te alfifcrd
o » pretent anid zgresed conly te the creaetion of 50 pages.

-

£2:7-89:1C). The pages were created put

~ne weabsite did nov achieve a high search engine ranxing.

Comain Name

25 For tre domain name at issue, the court concludes that

of Oneap Air Ratas Inc. in 2003, Cheap ARir Rates, Inc. had Tuil
con-rol and ownersnhip of the name. Mr., Gupta did nothing to

rrevent the registration from lapsing after cone year thereby
allowing the namo to revert back to the public demain.

A EEr e Ta 5, Tr. 4$1:19-93:14).
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ocurce Codes
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witn respect to the orogramming source code for the website
.t 3WG nad creazted for Cheap BAir Rates, Mr. Gupta regquested

nething more than the scurce code which was freely accessible to

the ouplic. (Tr. 92:6-91:8&, 150:19-151:1%, 59:15-18). RWG .3

Adirocted to turn over any source cocde that is freely accessible




5 wne ouabllc, sven 1f the site 1s unusable with those codes
21y,  Haowever, ony codes which are related to the proprietary

Searchfit progran and are protected de notw have to be turned over

Ancorneys Fees and Collecticon Costs

vy, Gupta nas not paid RWG for the palance of gooas and

was dissatisfied. Mr. Gupta
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sswed Yo have charges reaversed even thougr RWG provided thoss
suods and servicos (domains and hosting fess) te Mrp. Gupta's

CoINDAnIes (Tv. 55:24-5€:23)., Any paymerts that were made TC

WO by credit card reqguires that the purcraser 1

"

iput his credic

informatlion and then click a butteon on the computer screen

coating that the parchaser agrees to RWG s payment Terms, {Tr.

“06:.2-17). RWG’s rayment terms provide, :n relevant part, that
~ls tc pay any fees by the applicable due cate,

~re customer “wlill be respensible for any costs assocliated with

colleoting such roaes including, without limirtation, legal costs,
avvorneys' fees, court ccsts and collecticr agency fees.”

(Defendant Tx. E . 7). RWG has expendad attorneys’ fees In

- Y
5 X, =, ©C.

“rying to recove: the amounts due under 1tsE gcounterciaims. e
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CONCLUSIONS OF LAW

4s sympathe-ic as this court might be to Plaintiff’s plighz,

d i

the parties erntered into a binding agreement. The terms of that

e .



for RWEG to pulid o webslite capab.s of selling airline

IR -
vlcxets using the Sabre reservation system. Merchants may enter

'ral sales zagreements whicn are later conformed in a writing

by one party. ‘Zazax [nrernaticgnal Corwp, v, Mast Industries,

o
FRNON .
g [

I I Y,

T3 ONY2d 11X, 1zl T1988]).

Tooprove thi exlisvence of an agreement in the absence ci g

cxecuteyg Auoutent, t“he court sheould consider: (1) whether
tad been arn express reservation of tThe right rnot to bs

n mhe apsence ¢f a writing; (2) whetner there had been

parc.al performancs cof the contract; (3} whetner all of the terms
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n2 type of conrntract that is usually

ted intc writing.” (Elizabeth Street Inc. v. 217 Elizabeth

Corp., 276 ADZd 295, 296 [1°F Dept 2000); gucoting Winston

v. lMedizfare FEntortainment Corp., 77 F.2d 78,80 [Zd Cir. 19851).

fne facrors are mat nere pscause: (1) Mr. Gupta acknowledged
recolving the con’irmavion 2-mail of the sroject and testified
“m et omT o Trhe Time ne ned Lo guestions or okoecticns (Tr. 42:11-

S, ; RWG provideo the goods and services described In the

‘r. Gupta's company made partial payments

for -hose services. ‘Defendant’'s Ex. B, Tr. 36:24-39:5); (3]} the

confirmaticn e-moil states the parties dutiles and obligations

' 1

int's Zx. 3); and (4) this agreement 1s not the type tnat
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wesvimeny of Mr. Muller shows that had Mr. Gupta
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Sreopregrams recommended, the Chear RAir Rates
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attaining a high search engine ranking. {Tr.

PL5-144:2)
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theo zystem was not compatl

‘esented, including Mr. Muller's Testimeny,
1’5 fallure to input the ligcessary data -nto
decisicn te switch from the Sabre reservatior

system prevented Cheap 2Zir Rates’ website
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:earch engine ranking. Par
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archfiz system, {Defendant’s Ex. C, Tr. B85:17-

tD

reguested that the credit card company reverse

nd services provided to Chap Air Rates ana

Travel even though those goods and services were

£3:24-56:23). RWG has not peen paid $9,772.00
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es proevided to Mr. Gupta’s companies and RWG

tnerefore entitled to recover that amount. {Deferdant’s =Ix,.




Plrally, the ev.derce shews that Mr. zupta paicd for many
Zuods and services by credir card, and tha: he could not nave

comprieted the credis card transaction withnsus accepting RWG’ s

“2rMmS ., Tr. 106:12-17). RWG's baymant terms provide
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-hE- oo clstomer wio tails to pay for goods znd services provided
e LE responr.o.e for RUG's reasonable collectiorn fees,
SLILulong attorneys’ fzes, (Sefendant’s Zx. 2, p. 7)

2.ms are dismissed as Mr, Gupta failed to
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Ol wontract where the evidencs shows that RWG

Sroviaed a gearch engine friendly wepsite.
Yarthermore, on tne ceunterclaims, Defendant RWS is awarded

%, 772.00 for amcunts due and owing cn goods and services

Counsel for thne parties are directed te avpear for a hearing

-d at 9:30 a.m. at 60 Centre Street, Room 335 on April

e
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30, 2007 to determine any outstanding fees owed on the bhalance of
“he contract ana atiornevs’ feaes.

& constitutes the court’s findings c¢f fact and
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HON. WALTER B. TCOLUB, J.S.




