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By this motion (Motion Sequence No. 084), Plaintiffs, Ficus Investments, Inc.
(“Ficus™) and Private Capital Group, LLC (“PCG”), along with Lawrence and Susan
Cline, jointly move to confirm the November 15, 2009 Report of Special Referee
Marilyn Dershowitz (the “November 15 Report™).

Plaintiffs and Lawrence and Susan Cline (collectively, the “Movants”), seek
an order that would implement the recommendations contained in the November 15
Report by dismissing Donovan’s counterclaims in this action, and dismissing
Donovan’s claims against Plaintiffs, Lawrence Cline, Susan Cline, Jerome Cline. and
Pirrip Advisors, LLC in each of the related actions pending before me.! Movants
further seek an order, as against Donovan, awarding their attorneys’ fees in this and
all the related actions, directing Donovan and his counsel to return the stolen emails
to Lawrence Cline (“Cline”), and awarding sanctions against Schlam Stone & Dolan,
LLP in an amount equal to costs and attorneys’ fees on this motion, cross-motion and
hearing.’
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The related actions are: Banque Portfolio Corp. v. Torchio, Index No. 650339/2007; New York
Holding v. PCG REA LLC, Index No. 602795/2007; 422 East 84" Street v. PCG REA LLC, Index No.
602839/2007; Private Capital Group LLC v. Donovan, Index No. 650338/2007; Winchester Global
Trust Co. Ltd. v. Private Cupital Group, Index No. 602752/2009; and Cline v. Donovan,
650117/2009.
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Rather than cross-moving to reject the November 15 Report, Donovan has moved for this relief by
Motion Sequence No. 086.



I have read, with great interest, the November 15 Report, and I have carefully
reviewed the evidence submitted here and to Special Referee Dershowitz. There is
no doubt in my mind that the Referee’s findings are amply supported by the record,
and I therefore confirm her report. Baker v. Kohler, 28 A.D.3d 375, 375-76 (1st
Dep’t 2006).

Moreover, the egregious naturc of the conduct that is at issue here, to wit, the
continuous hacking, by Donovan, into Cline’s email account from November 15,
2007 through January 10, 2008, is further compounded by the systematic printing,
reading, analyzing and categorizing of the email communications he accessed --
email communications, which, Donovan admits, included messages from Cline to his
attorney and the attorneys for Plaintiffs. There can be no doubt that this outrageous
conduct has so tainted this litigation as to render Donovan’s continued prosecution
of his claims and counterclaims against Movants unfathomable — an affront against
fairness and against the due administration of justice. There can thus further be no
doubt that the only appropriate remedy is the dismissal, in accordance with the
recommendations of Special Referee Dershowitz, of all of Donovan’s claims and
counterclaims against Plaintiffs, Lawrence Cline, Susan Cline, Jerome Cline, and
Pirrip Advisors, LLC, in this and the related actions.

Special Referee Dershowitz also recommended the imposition of additional
sanctions against Donovan, in the form of attorneys’ fees incurred by Plaintiffs and
Cline in this and each of the related actions. However, | do not believe that this
further sanction is necessary, and [ therefore reject this clement of the November 15
Report.

As for that portion of the Motion that secks sanctions against Schlam Stone
& Dolan, LLP, [ note that Special Referee Dershowitz stopped short of
recommending this penalty, and I am not satisficd that there is a basis, on this record,
to impose the sanctions Movants request. That part of this Motion is therefore
deniced.

Accordingly, it is

ORDERED that the Motion to Confirm the November 15 Report of Special
Referce Marilyn Dershowitz is GRANTED in part and DENIED in part; and it is
further

ORDERED that the November 15 Report is rejected to the extent that it
recommends an award of attorneys fees and costs as against Donovan, and it is
confirmed in all other respects; and it is further

ORDERED that the claims and counterclaims of Defendant, Thomas B.
Donovan, asserted against Plaintiffs and Lawrence Cline shall be dismisscd; and it
is further



ORDERED that Movants are directed to submit an order in accordance with
this decision.
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